SOUTHEAST METRO STORMWATER AUTHORITY
acting by and through
SEMSWA WATER ACTIVITY ENTERPRISE

RESOLUTION 11-20
(IGA with Parker Jordan Metropolitan District Authorizing Participation
in the Repair of a Failed Drop Structure in Cherry Creek at 17 Mile House)

WHEREAS, SEMSWA maintains drainage structures and facilities within its jurisdictional
boundary; and

WHEREAS, SEMSWA has identified the need for maintenance and repair of a drop structure
at Cherry Creek at 17 Mile House; and

WHEREAS, Parker Jordan Metropolitan District (the District) and the City of Centennial
own 107 acres of open space immediately north of the 17 Mile House property, known as the
PJCOS; and

WHEREAS, the District is planning to complete certain stream improvements along Cherry
Creek within the PJCOS and on the 17 Mile House property; and

WHEREAS, the District has previously completed the design for repair of the drop
structure; and

WHEREAS, SEMSWA may realize substantial savings in construction costs by jointly
contracting with the District; and

WHEREAS, funding for the repair is contained within the 2011 CIP budget in the amount of

$28,000 for design, $210,000 for construction, plus 10% construction contingencies for a total of
$259,000; and

WHEREAS, Staff and legal counsel together with their counterparts at the District prepared
an Intergovernmental Agreement Regarding Funding for Stream Improvements, which has been
approved by the District and is attached to this Resolution.

NOW, THEREFORE, BE IT RESOLVED THAT:

1. The Executive Director is authorized to execute the attached Intergovernmental Agreement
Regarding Funding for Stream Improvements, with Parker Jordan Metropolitan District.

2. $259,000 is appropriated for the design and repair of a failed drop structure in Cherry
Creek at 17 Mile House.

3. Payments will be made to the District according to the terms and conditions of the
Intergovernmental Agreement.
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SOUTHEAST METRO STORMWATER AUTHORITY

acting by and through

SEMSWA WATER ACTIVITY ENTERPRISE

Date:

ATTEST:

Secretary

APPROVED AS TO FORM:
Attorney for
Southeast Metro Stormwater Authority

By

Edward J. Krisor

Chairperson
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INTERGOVERNMENTAL AGREEMENT
REGARDING FUNDING FOR STREAM IMPROVEMENTS

This INTERGOVERNMENTAL AGREEMENT (the “Agreement”) is entered into
this___ dayof 2011 by and between PARKER JORDAN METROPOLITAN
DISTRICT (the “District”), a quasi-municipal corporation and political subdivision of the State
of Colorado and the SOUTHEAST METRO STORMWATER AUTHORITY (“SEMSWA”},
a political subdivision of the State of Colorado; individually referred to herein as the “Party” and
collectively referred to herein as the “Parties”.

WHEREAS, the District was formed and exists as a special district pursuant to § 32-1-
101, et seq., C.R.S. for the purpose of providing certain public improvements, facilities and
services, to and for the use and benefit of the District, its residents, usets, property owners and
the public; and

WHEREAS, pursuant to § 32-1-1001(1)(d) & (f), C.R.S,, the District is permitted to
enter into contracts affecting its affairs; and

WHEREAS, pursuant to § 29-1-203, C.R.S,, the Parties are permitted to cooperate or
contract with one another to provide any function, service or facility lawfully authorized to each
of the Parties; and '

WHEREAS, the District has completed and/or funded substantial regional storm
drainage improvements within the District, which include the Happy Canyon Creck Channel,
Reach E of Parker Road and Jordan Road Line B; and

WHEREAS, the District and The City of Centennial jointly own 107 acres of open space
property lying generally between Broncos Parkway and County Line Road, and along Cherry
Creek (the “Open Space Property”) which is legally described on Exhibit A attached hereto and
incorporated herein by reference; and

WHEREAS, the Open Space Property is directly north of property known as 17 Mile
House (the “17 Mile House Property”) which is detailed on Exhibit B, attached hereto an
incorporated herein by reference; and

WHEREAS, the District is planning to complete certain stream improvements along the
Cherry Creek within the Open Space Property (the “Open Space Stream Improvements”); and

WHEREAS, the District is planning to complete certain stream improvements along the
Cherry Creek on the 17 Mile House Property (the “17 Mile Stream Improvements”) (collectively
the Open Space Stream Improvements and 17 Mile Stream Improvements shall be referred to
herein as the “Stream Improvements™); and

WHEREAS, the District has incurred substantial design costs associated with the Stream
Improvements; and



WHEREAS, SEMSWA wishes to assist the District in funding for design work
associated with the Stream Improvements and completion of the 17 Mile Stream Improvements.

AGREEMENT

NOW THEREFORE, in consideration of the regional storm drainage improvements
previously completed and/or funded by the District and in consideration of the mutual covenants
and promises set forth herein, the receipt and sufficiency of which are hereby acknowledged, the
Parties hereto agree as follows:

1. Purpose. The purpose of this Agreement is to set forth the terms upon which
SEMSWA shall provide funding for a portion of the design work associated with the Stream
Improvements and completion of the 17 Mile Stream Improvements.

2, Design Fees. The Parties acknowledge the District has previously expended time,
and utilized its resources and money designing the Stream Improvements and will continue to
expend it resources in construction management costs for the construction of the Stream
Improvements and SEMSWA agrees to provide Twenty-Eight Thousand Dollars ($28,000) (the
“Design Fee”) towards such design and construction management costs, The payment of the
Design Fee to the District constitutes SEMSWA’s entire funding obligation in regard to the
design and construction management costs of the 17 Mile Stream Improvements. SEMSWA
shall provide the District with the Design Fee within thirty (30) days of mutual execution of this
Agreement.

3. 17 Mile Stream Improvements. The Parties acknowledge that the District is under no
obligation to complete the 17 Mile Stream Improvements; copies of plans associated with the 17
Mile Stream Improvements are described in Exhibit C, attached hereto and incorporated herein by
reference. The Parties further acknowledge that the 17 Mile Stream Improvements are vital to the
continued maintenance of the Open Space Stream Improvements and all stream improvements
along the Cherry Creek. The Parties agree that the current estimate for the 17 Mile Costs is Two
Hundred Ten Thousand Dollars (8210,000) (the “Estimated 17 Mile Costs”). Therefore, SEMSWA
agrees to pay for all bard construction costs associated with the 17 Mile Stream Improvements (the
“17 Mile Costs”) up to a maximum of the Estimated 17 Mile Costs.

The Parties agree that the 17 Mile Stream Improvements shall be awarded as part of
the contract the District enters into for the Open Space Stream Improvements. The Parties
acknowledge that the 17 Mile Stream Improvements shall be bid as an alternate project to the Open
Space Stream Improvements and that all Work associated with the 17 Mile Stream Improvements
shall be kept separate from the Open Space Stream Improvements and funded by SEMSWA.,
SEMSWA agrees to pay 17 Mile Costs detailed in the awarded contract (the “Awarded 17 Mile
Costs™) up to a maximum of the Estimated 17 Mile Costs,

The Parties shall review the alternate bids on the 17 Mile Stream Improvements and
shall mutually agree whether to award or not to award a contract for their construction. SEMSWA
shall agree to the District’s choice of contractor so long as the contractor is the lowest responsible
and responsive bidder for the Stream Improvements and the costs associated with the alternate bid



on the 17 Mile Stream Improvements do not exceed the Estimated 17 Mile Costs. In the event the
alternate bid on the 17 Mile Stream Improvements do exceed the Estimated 17 Mile Costs the
Parties shall confer and determine how to proceed.

In the event there is a proposed change order to the Work associated with the 17 Mile
Stream Improvements, SEMSWA will be allowed the opportunity to review and object to the
proposed change order. If SEMSWA wishes to object to the proposed change order they shall
notify the District of such objection within five (5) business days of receipt to the proposed change
order and the change order will not be accepted. If SEMSWA accepts the change order, it will
notify the District of such acceptance within five (5) business days and SEMSWA will be
responsible for the additional costs associated with the accepted change order. If SEMSWA fails to
timely respond to a proposed change order to the Work associated with the 17 Mile Stream
Improvements, then SEMSWA shall be deemed to have rejected the proposed change order. In the
event the cost of the accepted change order causes the 17 Mile Costs to exceed the amount of the
Escrow Fund, SEMSWA shall provide the difference to the District in immediately available funds.
The District will not approve the change order to the Work associated with the 17 Mile Stream
Improvements until the additional funds are received.

The District agrees to provide SEMSWA with all pay requests and a final accounting
related to the Work associated with the 17 Mile Stream Improvements,

4, 17 Mile Account. If the Parties have mutually agreed that a contract should be
awarded for the construction of the 17 Mile Stream Improvements, SEMSWA shall, prior to the
award of the contract for the construction of the 17 Mile Stream Improvements, transmit the
Awarded 17 Mile Costs into an account of the District’s (the “17 Mile Account”) subject to the
terms and conditions set forth below. In the event the Awarded 17 Mile Costs exceed the Estimated
17 Mile Costs and SEMSWA has agreed to do so, SEMSWA shall provide the difference to the
District in immediately available funds to be deposited into the 17 Mile Account. In the event the
cost of an accepted change order causes the 17 Mile Costs to exceed the amount of the 17 Mile
Account, SEMSWA shall provide the difference to the District in immediately available funds to be
deposited into the 17 Mile Account,

The payments made by SEMSWA shall be held by the District in the 17 Mile
Account to pay for the construction of the 17 Mile Stream Improvements as authorized by
SEMSWA and the District. The District shall provide a periodic accounting of the funds in the 17
Mile Account as well as a periodic notification to SEMSWA of any unpaid obligations. Any
interest earned by the monies contributed by SEMSWA shall be accrued to the 17 Mile Account
established by the District for the construction of the 17 Mile Stream Improvements and such
interest shall be used only for the construction of the 17 Mile Stream Improvements.

Within sixty (60) days of final acceptance of the 17 Mile Stream Improvements; the
District, if there are monies including interest earned remaining in the 17 Mile Account that are not
committed, obligated or disbursed, shall pay SEMSWA those funds.



5. Management of Construction.

a. The District, with the assistance of SEMSWA, shall administer and
coordinate the construction-related work for the 17 Mile Stream Improvements.

b. The District, with the assistance of SEMSWA, shall advertise for
construction bids; conduct a bid opening; prepare construction contract documents; and award
construction contract(s).

C. The District shall require the contractor to provide adequate liability
insurance that includes SEMSWA. The contractor shall be required to indemnify SEMSWA.,
Copies of the insurance coverage shall be provided to SEMSWA.

d. The District, with the assistance of SEMSWA, shall coordinate field
surveying; staking; inspection; testing; acquisition of right-of-way; and engineering as required to
construct the 17 Mile Stream Improvements. The District, with the assistance of SEMSWA, shall
assure that construction is performed in accordance with the construction contract documents
including approved plans and specifications and shall accurately record the quantities and costs
relative thereto. Copies of all inspection reports shall be furnished to SEMSWA on a monthly basis.
The District shall retain an engineer to perform all or a part of these duties.

e. ‘The District shall contract with and provide the services of the design
engineer for basic engineering construction services to include addendum preparation; survey
control points; explanatory sketches; revisions of contract plans; shop drawing review; as-built
plans; weekly inspection of work; and final inspection,

f. The Parties shall have access to the site during construction at all times to
observe the progress of work and conformarnce to construction contract documents including plans
and specifications.

g. The District shall review and approve contractor billings and send them to
SEMSWA for review.

h. The District, with the assistance and written concurrence by SEMSWA, shall
prepare and issue all written change or work orders to the contract documents.

I The Parties shall, at the completion of construction of the 17 Mile Stream
Improvements, mutually agree whether or not the 17 Mile Stream Improvements were completed
substantially in conformance with the plans and specifications for the 17 Mile Stream
Improvements and whether or not to issue an initial acceptance of the 17 Mile Stream
Improvements or to issue a punch list that will need to be completed prior to issnance of an initial
acceptance. Final acceptance shall also require the mutual agreement of the Parties.

] The District no later than the final acceptance of the 17 Mile Stream
Improvements shall provide, if necessary, an easement over and across real property owned by the



District so that SEMSWA may have access to the 17 Mile Stream Improvements for their
maintenance.,

k. The District shall provide SEMSWA a set of reproducible “as-built” plans.

6. Ownership and Maintenance of Open Space Stream Improvements. The Parties
agree that upon completion of the Open Space Stream Improvements, the District shall be solely
responsible for the maintenance, repair and replacement of any improvements to the Open Space
Stream Improvements as such maintenance, repair and replacement may be determined by the
District, within its sole discretion, to be reasonably necessary and within the District’s authority
and its budget and funding priorities. The District may enter into one or more agreements with
each other or with third parties for the performance of such maintenance, repair, or replacement
as deemed necessary or desirable by the District.

7. Ownership and Maintenance of 17 Mile Stream Improvements. The Parties agree
that upon completion of the 17 Mile Stream Improvements, SEMSWA shall be solely
responsible for the maintenance, repair and replacement of any improvements to the 17 Mile
Stream Improvements as such maintenance, repair and replacement may be determined by
SEMSWA, within its sole discretion, to be reasonably necessary and within SEMSWA’s
authority and its budget and funding priorities. SEMSWA may enter into one or more
agreements with each other or with third parties for the performance of such maintenance, repair,
or replacement as deemed necessary or desirable by SEMSWA.

8. Modification. This Agreement may not be amended, modified, or changed, in
whole or in part, without a written agreement executed by the Parties.

9. Notices. Any notices or other communications required or permitted by this
Agreement or by law to be served on, given to or delivered to any Party hereto, by the other
Parties shall be in writing and shall be deemed duly served, given or delivered when personally
delivered to the Party to whom it is addressed or in lieu of such personal services, upon receipt in
the United States’ mail, first-class postage prepaid, addressed as follows:

To the District:

Parker Jordan Metropolitan District
c/o RS Wells, LLC

8390 E. Crescent Parkway, Suite 500
Greenwood Village, CO 80111

With a copy to:

Dianne D. Miller

Miller & Associates Law Offices, LLC
700 17" Street, Suite 2200

Denver, CO 80202



To SEMSWA:

Executive Director

Southeast Metro Stormwater Authority
76 Inverness Drive East, Suite A
Englewood, CO 80112-5106

With a copy to:

Edward J. Krisor

Attorney At Law

3900 S. Wadsworth Blvd., Suite 320
Lakewood, CO 80235-2220

Either Party may change its address for the purpose of this Paragraph by giving written notice of
such change to the other Party in the manner provided in this Paragraph.

10.  Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original and together shall constitute one and the same instrument.

11. Goveming Law/Venue. This Agreement shall be govemed by, and enforced in
accordance with, the laws of the State of Colorado. Any suit or proceeding arising from or relating
in any way to the subject matter of this Agreement shall be brought only in the district court for
Arapahoe County, Colorado, or the federal district court for the State of Colorado. Each Party
hereby consents to the exclusive personal jurisdiction and venue of the courts, state and federal,
Iocated in Arapahoe County, Colorado, and the State of Colorado,

12.  Binding Agreement. This Agreement shall inure to and be binding on the
adniinistrator, successors, and permitted assigns of the Parties hereto.

13.  Entire Agrecement. This Agreement constitutes the complete and exclusive statement
of the agreement of the Parties with respect to the subject matter of this Agreement and supersedes
all prior oral and written proposals, negotiations, representations, promises, agreements, warranties
or understandings concerning such subject matter.

14.  Govemnmental Immunity, Nothing in this Agreement shall be construed as a waiver
of the rights and privileges of the Parties pursuant to the Colorado Governmental Immunity Act, §
24-10-101, et seq., C.R.S., as the same may be amended from time to time.

15.  Authority To Enter Into Agreement., Each Party hereby confirms it is lawfully
authorized to enter into this Agreement, and has taken all steps necessary to authorize the
execution of the Agreement by the respective signatories below,

16. Covenant Running with the Open Space Property and Recordation. The covenants,
terms, conditions, and restrictions of this Agreement shall be binding upon, and inure to the
benefit of, the Parties and their respective successors and assigns and subsequent owners of the




real property described in Exhibit A and shall continue as a servitude running with the real
property described in Exhibit A. This Agreement shall be recorded in the official records of the
Clerk and Recorder of Arapahoe County, Colorado.

[remainder of page intentionally left blank]



IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of the day
and year first above written.

PARKER JORDAN METROPOLITAN
DISTRICT:

” /( LA Q\WCQ M

Nbrman A. Sheldon, President

ATTEST:

e B g

By:  Clwi  trasitre~
Its: _ Asstsiaur Skedempy

APPROVED AS TO FORM:

Miller& Associates Law Offices, LLC
General Counsel to District

SOUTHEAST METRO STORMWATER
AUTHORITY:

By: John McCarty
Its: Executive Director

ATTEST:

By: Ron Weidmann
Its: Secretary



EXHIBIT A
OPENS SPACE PROPERTY - LEGAL DESCRIPTION

Parcet Onet

A paree] of [and located in the East Hall of Scetion 32 and the West Half of Section 33,
Township 5 Sowth, Range 66 West of the 6th Principal Mendian, County of Arapaline, State of
Colorad, bring more particulardy described s follows:

Comnenciog at the Nerth 174 cotner of Section 37, whenie the center 1/ corner of ssid Section
12 bears South D1°06'52" West & distance of 2645.34 fest, said line forming the basis of bearings
for 1his descripiien;

Thence along the West lire of the Northeast /4 of Section 32 South $1°04'52" West 928 84 fect
to tire Southwest cotner of 3 parcel of land deseribed in Deed recordid March 1, 1989 in Book
3641 at Fage 421 of the Arapahioe County records;

Thenge atong the Scuth line of said pavect Neath B9°48'52" East 42.992 fect to the rue point of
beginning;

Thence continuing atong the South line of a parce! of land described In said Deed recorded
March 1, 1989 in Book 5641 at Page 421 and along the South fine of River Run 1], a Plat
recrded Apiil 24, 2000 sl Receplion No. BO047322 of the Arapahoe County records Norih
S9°4852Y Last 1198.8Y feet;

Thenco leaving sald Scuth line Seuth 00°11'38" East 99.81 feel;

Thences South 002 LEST? Bast 660,00 feet;

Therce South 89°5 113" West 7.95 foet;

Thenve Souih DIPO000" Hast 138,22 feeny

Thenge along the are of a curve to the el {said curve having » radius of 112000 feet, a central
angle of 16729'14" snd a chord which bears South 1124548 fagt 321,18 feet), & distance of
32329 feat;

Thence South 0423224 Epst 221,27 feet;

Theoce Souils H8°1221° Enst 599,92 feel;

Thepce South 4074639 Last 32986 feet;

Thence South 37°2C'44™ East 241,75 fect;

Thernce South AGF25 16" East 37713 feal;

Thence South AT°06'50" East 685,78 feet to a point on the South line of the Northwest 1/4 of the
Southwest }Hd of Section 33;

Thenee along said South Hine South §9%3631" West 8111 feel to fhe Sonth 116 comerof
Ssetions 32 and 33,

Thenee along the South lne of tha Noarth 177 of the Southeast 174 of Section 32 Sonll §R°3820%
West 1377.87 feey

Thence leaving said Scuth line, North $2°07'12" West 176,21 feet;

Theoce North 42°1513% West 95,14 feer;

Thence North 31703'03% West 45.17 feey;

Thenee North 31°36'41" West 98.64 fest;

Thence North 17°12'58" Wast 91.36 feey;

Thence Morth 02°2ZR'05" West 59.01 feet;

Thense Narth (192009 East 107.23 feel;

Thence North 10°51'57" West 164.45 feet;

Thence North 42°05'07" Wast 34.76 feet;



‘Thence North 38°08'27° West 58.61 feet;
Thence North 56°15' 10" West 138.79 feet;
Thence North 49°3945™ West 113.09 feot;
‘Thence Nortl 36%1 140" West 16629 feet;
Thence North 32°22'53* West 92.21 feet;
Thenee North 33°34'347 West 95.20 feet:
‘Thenee Hosth [253'52Y West 199,54 fect;
Thence Morth 04734'027 West 234,74 feet;
‘Thence North 01706°33" West 210,60 feet;
Thence North 01928'52" West 209,34 fect;
Thence Morth 09°29'01" East 237.28 feer;
Theuse Morth D5°0R'SS" Fast 135,95 faet;
Thence North DR*23G77 East 99,13 feei;
Thence North 18°1503° West 192,72 fuet;
Thence North 2190949 Wesi 323,18 feoy;
Thenee Morth 4072934 West 13.2¢ feet o the tiue point of beginning,
County of Arapehoe, State of Colorade,
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The tollewing real property situate m Asapshoe County, Staic of
Colorale. o wit:

A parced of lamd lecated in the East Half of Seetion 32, Township S South, Range 66 West, of the
6" Principa) Meridian, County of Ampshoe, Stare of Cotomdo, being more puiticutarly deseribed
as follows:

Commencing at the North One-Quarter comer of Section 32, whenee the Center One-Quarter
comer of sald Scetion 32 bears south 01°06'52” West, o distance of 264514 feer, sald line
forating the basis of beartngs for s description; thence aloag 1he west line of the Nonheast
Quarter of Sectior 32 South O1°06'52" Wes: 928.84 fext 1 the southwest comner of a parcel of
land deseribed in Deed recorded Mareh 1. 1989 in Book 3641 or Page 421 of the Arapshoe
County records and the True Point of Beginning:

Thence slong the South Kne of said deed recorded Mareh §, 1989 in Book 5641 at Page 421 of
the Arupahoe County Records, North 89°4%°52" Eust 42,99 foer; thence leaving, soid South fine
Swuth 40°20'34" East 13.28 feet; thenes South 219097497 Fast 32318 foer: thence Scuh
IBUI503" Bast 192,72 fect; thence South O8°23°07" West 99,13 frel; thenee South 05508557
West 13595 feet; twace South 09°29'01" West 23738 feer; thence South 01°28°52" East
¥ A4 foel; thenee South 81°06° 33" Bast 210,80 fest: dence South D4°34°07 Tas 23434 fect:
thence South 12°53° 527 Eost 158,59 feet: thence South 33734'$3™ Basl 95.20 feet' thenee Saulh
F2R2°53" Fast 9221 feet: thence South 36°11'A0™ Enst 166,29 feet; thence South 49730°45"
East E13.09 feet: thence South 36137107 East 13879 fecty thence Sonth 3890827 East 58.61
feet; tence South 42°05°07" East 3476 fect: thenve South 10°51'S7" Bast 164,45 fesl; thence
Seath G1°I0°09" West 107,23 feet thenee South 02°28°05" Fast §9.61 faet; Thenes Sowth
F7212°58" Eayt 91.36 feer; thence South 3193641 Dast 98,063 Peet: lirnx Sonsth 3150307 Eagt
45.17 leen; theace South A2°15' 13" East 93.14 feet; thence South 52°07°12" Baxt 17621 feelton
potnt on the South line of the Northwest Quurter of the Somheast Quarter of Section 32, whence
the South onc-sixteenth comer of Sections 32 & 33 Bears Norh 59%38°20" East: thence along
said South ine 89°38°20™ West 1084.88 foet to the Center-South onc-sixieenth corner of Section
33, thence along the West, line of the Northwest Quarter of the Southeast Quarter of Scetion 32
North QI7'40" East 1322.27 eet to the center one-quarter corer of Section 32 thence along
the West line of the Northenst Quarter of Sectien 32 North 01906' 52 Gast 1718.50 feer 1o the
True Point of Deginning,

County of Arapihoe, Stute of Colorado

TOGETHER WITH;
All and any water, water rights, ditches ond ditch rights, water
stovk, wells, well rights, reservoirs, minerals, ininera! rights, oil
widf gas rights appertaining v the propenty deserbed above, if any.
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EXHIBIT B
17 MILE HOUSE PROPERTY
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